


















e-mail, even holding it up and reading it aloud, as "solidifying" his support for an alternate 

health care delivery system. The proposed decision found, and we agree, that these actions 

suggest animus and support a finding of nexus. 8 

The District argues that the ALJ overlooked the fact that "the nurses' email, 

Superintendent Brown's conversation with DiRegolo, and the Board member's statement at the 

April 21, 2010 Governing Board meeting all occurred well after Superintendent Brown 

recommended the school nurses be laid off and well after the Governing Board took action by 

a vote of 5-0 to eliminate the school nurse positions." The District's argument is premised on 

the notion that the layoff of the nurses was a done deal at the time the school board voted on 

March 3, 2010, to eliminate the positions and send out the initial Notice oflntent to Dismiss; 

and that the school board vote taken on May 7, 2010, to finalize the layoff and send out 

termination notices was a mere procedural technicality. 

The District's argument is flawed in two respects. First, as the District points out, 

under the Education Code, a resolution must be adopted and initial layoff notices sent by 

March 15 in order to effectuate a layoff for the following school year. This action does not 

 Further evidence of unlawful animus can be found in a number of the findings of fact. 
For example, in the spring of 2009, Di Rego lo told Bradley, during her performance 
evaluation, "it's going to get worse, its' going to get ugly." In August of 2009, Di Rego lo told 
Hammond, during a meeting at a Starbucks coffee shop concerning the lead nurse position, 
amongst other topics, that she "needed to be careful" and she "better watch out." Days after 
the April 21, 2010, school board meeting, Rocklin Elementary School Principal Jim Trimble 
(Trimble) stopped by the nurses' office and told Firchau that if anyone other than Hammond 
was lead nurse, the terminations would not be happening. In his testimony at the PERB formal 
hearing, Trimble denied making this comment. The ALJ credited the testimony of Firchau and 
Bradley, who overheard the conversation between Firchau and Trimble, because their 
recollection was specific and consistent whereas Trimble's recollection was not. The District 
excepts to the ALJ's credibility determination. As stated, ante, we generally defer to the 
credibility determinations of the trier of fact and find no reason in the record not to do so here. 
The District alternatively argues that any comments made by Trimble to the nurses cannot be 
attributed to the decision-maker. The evidence was not offered, however, to support a finding 
of subordinate bias liability, but rather to confirm that the nurses were being targeted because 
of Hammond. 
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preclude a school district from reversing course and finding an alternative to layoff prior to 

sending out final termination notices by May 15. Given the severity of a layoff, the pursuit of 

alternatives during this two month time period would be expected. In this sense, if one of the 

two prescribed statutory actions necessary to implement a layoff may be seen as a procedural 

technicality, it is the first action. By sending out initial notices, a governing body has 

preserved the option of implementing a layoff in the event that the fiscal issues besetting a 

school district cannot be resolved in some other, less drastic, way. A governing body can 

always forego a layoff once it takes this first action, but it cannot go back in time to satisfy this 

requirement if it subsequently decides that a layoff is necessary. 

Second, the evidence demonstrates that the layoff decision was by no means final. 

Brown told Di Regolo in April 2010 that he thought the nurses' e-mail would convince one 

undecided board member to vote to finalize the layoff. Brown said that the nurses' e-mail 

would provide the 3-2 vote to approve eliminating the nurse positions. Accordingly, even 

Brown understood that the vote taken by the school board on May 7, 2010, was not a mere 

procedural technicality. 9 The District's overt and open animosity toward the nurses lends 

further support to the inference that the nurses' protected activities were a motivating factor in 

the District's decision to lay them off. 

The District counters that Brown valued the school nurses and worked with them to 

resolve their concerns. This negates, according to the District, any inference of unlawful 

motive. While we appreciate Brown's recognition of the nurses' value and his willingness to 

meet with them to attempt to resolve issues, this does not absolve the District of liability for 

9 Furthermore, Di Regolo's presentation to the school board about health care delivery 
options occurred on April 21, 2010. If a final decision to lay off the nurses had already been 
made at the March 3, 2010, school board meeting, Di Regolo's presentation, which included as 
an option (if not the best option) the retention of the nurses, would not have been necessary. 
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The District's position has been that the nurses would have been laid off for budgetary 

and restructuring reasons even in the absence of the nurses' protected activity. Regarding the 

budgetary reason, the proposed decision found that the Association and the District reached an 

agreement to address the shortfall through the implementation of six furlough days in late May 

2010. 11 The proposed decision states that there is nothing in the record to show that the 

District still faced a shortfall requiring layoff of the nurses. Regarding the restructuring 

reason, the proposed decision observes that Di Regolo concluded during her presentation to the 

school board on April 21, 2010, that the best option for providing health services was "the 

status quo," i.e., maintaining the existing system with school nurses. The proposed decision 

concludes that the record does not support the District's claim that a fiscal shortfall or the 

desire to restructure health services "precluded the nurses' return from layoff status." 

In its third and final argument, the District contends that, contrary to the conclusion 

reached in the proposed decision, it met its burden of proving its affirmative defense. The 

District asserts that the state budget crisis was real and the layoff was necessitated by the 

shortfall. The District does not dispute the conclusion reached in the proposed decision that 

the collective bargaining negotiations had a positive fiscal effect. Specifically, the District 

confirms that"[a]fter the certificated layoff was complete in May 2010, the District and the 

Association negotiated concessions and reached agreement on furlough days which saved the 

District enough money that it could bring back many of its laid off employees." The District 

argues, however, that the ALJ was wrong to focus on the District's failure to return the nurses 

from layoff status rather than on the District's decision to subject them to a layoff in the first 

place. Moreover, according to the District, there were not enough concessions to restore all of 

the positions that had been subject to the layoff. The District also asserts that the existing 

11 Thereafter, 71 of the laid-off full-time equivalent (FTE) certificated positions were 
restored. 
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District of $100,920. This figure in the power point presentation appears out of thin air in that 

the elements of the alternate health services delivery option are not costed out. The District 

does not dispute that it is required by the state to provide health services for the care of 

children. Despite this mandate, the school board replaced a seemingly successful system of 

health services delivery with another on the basis of limited information and unsubstantiated 

representations. For this reason, we cannot agree that the District's claim of "cost savings" 

was honestly invoked and was in fact the true cause of the nurses' layoff when weighed against 

the evidence of retaliatory motive. 

The District's alternate justification, that the existing health services system required 

restructuring because of all the difficulties encountered by the District in dealing with the 

school nurses on issues of communication, workload and leadership, does not add up either. 

This argument stands in contrast to Di Regolo's representation to the school board that, absent 

economic considerations, the best health care delivery option was "the status quo," meaning 

retention of the school nurses. Considering that the very issues at the heart of the nurses' 

protected activities - communication, workload and leadership - are the same issues cited by 

the District as justification for terminating the nurses' employment, we are all the more 

persuaded that the District's justifications were pretextual, not the true reason for the layoff of 

the school nurses, and that the District's affirmative defense is wholly without merit. 

We do not agree with the District that the ALJ was wrongly focused on the District's 

failure to return the nurses from layoff status rather than the District's justifications for the 

layoff. Although final layoff notices were issued on May 7, 2010, the nurses' termination did 

not take effect until June 30, 2010. In February 2010, the Association and the District opened 

negotiations because the District was anticipating a $6-8 million budget shortfall for the 

following school year. In late May 2010, the Association agreed to accept six furlough days 
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